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This outline is intended as a primer for consumer bankruptcy attorneys
on issues that arise under California law related to the death or disability of
a person, whether that person is the debtor or someone whose death has
created a liability for the debtor or whose death has created an interest in an
asset for the debtor’s benefit.  These issues are typically controlled by the
California Probate Code and all references herein to the Probate Code refer
to the California Probate Code unless otherwise stated.  The outline is not
intended to be an exhaustive survey of all issues that may arise in this
context, but as a resource to help the practitioner spot issues that may need
the expertise of an attorney knowledgeable in the areas addressed.  

WARNING: Unless  otherwise noted, this outline addresses non-
governmental creditors only.  

I. Liability for Debts of Decedents
A. Code of Civil Procedure § 366.2.  C.C.P. § § 366.2 is the one year

statute of limitations for decedent’s debts.
1. Text of 366.2

(a) If a person against whom an action may be brought on
a

liability of the person, whether arising in contract, tort, or
otherwise, and whether accrued or not accrued, dies before

the
expiration of the applicable limitations period, and the

cause of
action survives, an action may be commenced within one

year after the
date of death, and the limitations period that would have

been
applicable does not apply.

(b) The limitations period provided in this section for
commencement of an action shall not be tolled or extended
for any reason except as provided in any of the following,
where applicable:

(1) Sections 12, 12a, and 12b of this code. [Relating
to computation of time]
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(2) Part 4 (commencing with Section 9000) of Division
7 of the
Probate Code (creditor claims in administration of
estates of
decedents). [See below]
(3) Part 8 (commencing with Section 19000) of
Division 9 of the
Probate Code (payment of claims, debts, and
expenses from revocable trust of deceased settlor).
[See below]
(4) Former Part 3 (commencing with Section 21300)
of Division 11 of the Probate Code (no contest
clauses), as that part read prior to its repeal by
Chapter 174 of the Statutes of 2008.

(c) This section applies to actions brought on liabilities of
persons dying on or after January 1, 1993.

B. Distributee.
1. Where there is no probate of the estate of the decedent and

there is property that is not held in trust, a distributee who
receives property from a decedent may be liable to the
creditors of the decedent.

C. Spouse. 
1. Spousal Liability During Life. The analysis of spousal liability

during life begins with Family Code §§ 910-916, which can
be summarized as follows: 
a. First Rule of Spousal Liability: There is only

"community debt" in bankruptcy and in the division of
property in a dissolution of marriage action.  In the
world of debtor/creditor relations, there is no such
thing as community debt.  Corollary: Avoid the term
"community debt" except when speaking specifically
of its application in bankruptcy or dissolution.  It only
confuses the issues.

b. Second Rule of Spousal Liability.  There are two
types of  liability, personal liability and liability of
property.  Always know which one is at issue.  
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c. Third Rule of Spousal Liability:  Except for the
necessaries doctrine (see Family Code § 914, see
below), a spouse does not have personal liability for
a debt just because their spouse has personal liability
for that debt.  However, spouses, just like any other
two people may have joint liability if they both sign on
the dotted line or are joint tortfeasors or otherwise
jointly do something or omit doing something that
creates liability.  In that case both spouses have
personal liability, but not because they are married.

d. Fourth  Rule of Spousal Liability:  In CA, when one
gains a spouse, one adds two types of liability for
debt that a single person does not have. The first is
the necessaries doctrine which may create personal
liability for one spouse for the debts of the other
spouse which were incurred for food, clothing, shelter
and medical care.  The second type is liability of
property. For married persons, both "halves" of the
community property are liable for the debts of either
spouse that were incurred before or during marriage. 
This second type of liability is not personal liability.

2. Liability of Surviving Spouse for Debts of Deceased
Spouse.  After one spouse dies with debt, Probate Code
§§13550-13554 are the starting point for analysis of the
liability of the surviving spouse.  When there is a probate of
the decedent’s estate or a trust different rules may come
into play.
a. The short version is that the survivor is liable for the

debts of their deceased spouse up to the amount of
all of the community and quasi-community property of
the couple, plus any separate property that passed to
them.  The exemptions in the C.C.P. § can only be
used to protect the survivor's one half of the
community and quasi-community property.  (This is
basically consistent with lifetime spousal liability.) 
The one year statute of limitations of C.C.P. § § 366.2
applies.

b. The surviving spouse may be personally liable for the
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debts of the decedent under the necessaries 
doctrine.  

II. Fiduciary.  A fiduciary has duties to beneficiaries and other individuals
when managing the assets of another in their fiduciary capacity.  They
may have duties to creditors in certain situations.

1. Probate Code § 39 states that "[f]iduciary" means personal
representative, trustee, guardian, conservator,
attorney-in-fact under a power of attorney, custodian under
the California Uniform Transfer To Minors Act [CUTMA]
(Part 9 (commencing with Section 3900) of Division 4), or
other legal representative subject to this code. 

2. A fiduciary has the highest duty of care and loyalty known
to the law.  

3. A fiduciary owes duties to the beneficiary of a trust or an
estate, to the minor in a guardianship, to the conservatee in
a conservatorship, to the principal under a power of
attorney, to the minor in a CUTMA account or to anyone
else with whom they have fiduciary relationship.

4. A fiduciary may owe duties to creditors of a decedent.

III. Next Friend.

A. Incompetency or Minority of Debtor.  A debtor may lack the
capacity to file a petition under the bankruptcy code.  Examples
are a person who is developmentally disabled, who suffers from
mental illness, who has dementia or who is otherwise mentally
incapable of understanding the process of bankruptcy.

B. Next Friend.  Rule 1004.1 of the Federal Rules of Bankruptcy
Procedure, which is captioned “Petition for an Infant or
Incompetent Person,”  allows an incompetent person to proceed
by next friend if they do not have a conservator or guardian.  

1. Text of Rule. The rule is written in one paragraph, but in fact
has three parts:
a. “If an infant or incompetent person has a

representative, including a general guardian,
committee, conservator, or similar fiduciary, the
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representative may file a voluntary petition on behalf
of the infant or incompetent person.”
(1) Thus the first step in determining who should

file a petition in bankruptcy for an incapacitated
individual is to determine if the individual has
this type of fiduciary.  In California, this fiduciary
is a conservator for adults and a guardian for
minors, but in other jurisdictions the term
guardian is used for the representative of an
incapacitated adult.  In some states, part of the
process is appointing a “committee” to
determine the need for a conservatorship.  In
California, once conservator is appointed, the
court  issues Letters of Conservatorship which
are  proof to the world that the person named in
the Letters has been duly appointed by the
court and has the legal authority to act on the
conservatee’s behalf.  

(2) This type of representative does not include an
agent under a power of attorney as they are not
court appointed.  While an agent named in a
power of attorney may be looked upon
favorably by the bankruptcy court as the
appropriate person to act as a Next Friend or
Guardian Ad Litem, they are not the type
representative mentioned in the rule.

b. “An infant or incompetent person who does not have
a duly appointed representative may file a voluntary
petition by next friend or guardian ad litem.”
(1) This sentence is the next option if there is not

duly appointed court representative. It is
intended to give a streamlined process so that
a petition may be filed promptly for a disabled
individual. 

c. “The court shall appoint a guardian ad litem for an
infant or incompetent person who is a debtor and is
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not otherwise represented or shall make any other
order to protect the infant or incompetent debtor.”
(1) This third option covers the situation in which

someone files a bankruptcy who turns out to be
incapacitated or later becomes incapacitated.

2. Purpose.  The purpose of the next friend procedure is to
provide an efficient and inexpensive method to file a
bankruptcy.   

3. Procedure. A competent adult who is willing to help the
debtor is needed to serve as the next friend.  The court
does not need to appoint the next friend.  All documents are
signed by the next friend.  The signature should be “Donna
Disabled by her next friend Gail Goodsamaritan under
FRBP 1004.1.”

4. Is a Motion Needed to Appoint a Next Friend?  I have used
the Next Friend procedure three time over the years, but I
have never filed a motion to have the Next Friend
appointed, but I know that it is required in some places.  

5. 341(a) Meeting.  There is no reason to announce to the
public at the 341 what the debtor’s disability is.  It is best to
alert the trustee ahead of time by mail or email.  Examples:
(a) if the debtor is developmentally disabled and cannot
read or write, let the trustee know; (b) if the debtor is
mentally ill and may or may not be functioning at the 341;
(c) if the debtor has dementia and cannot remember or
understand their financial issue.  Bring a copy of the letter
or email with you so that if the trustee has not read it or
does not remember they can read it at that time.

6. Credit Counseling.  It may be necessary to bring a motion
to waive the credit counseling requirement.  However, the
counseling is not a test and a debtor cannot pass or fail, so
some incompetent debtors  maybe able to do the
counseling any way.

7. Agent Under a Power of Attorney.  May an agent (aka
attorney in fact) under a Durable Power of Attorney file a
bankruptcy for the principal?  (A durable power of attorney
is a power of attorney that remains valid after the incapacity
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of the principal or becomes effective upon the incapacity of
the principal.  Prob. C. § 4124.)
a. Does the Power of Attorney authorize the agent to file

a bankruptcy ?  Under California law, the principal
may authorize the agent to file a bankruptcy for the
principal. See Prob. C. §§ 4261-4263.  Unless the
durable power of attorney is a general durable power
of attorney under Prob. C. § 4261, the power of
attorney must specifically authorize the agent to file
for bankruptcy.
(1) California allows what is called a Statutory

Power of Attorney, which is a pre-printed, initial 
the line next to the specified power, form.  This
type of power of attorney is valid if it conforms
to  the specifications listed in Prob. C. §§ 4400
et seq.  Each power listed is stated in
abbreviated format, but the extent of that
particular power is specified in detail in Prob. C.
§§ 4451- 4463.  Power “I” in the form is “Claims
and Litigation”.  The specifics of that power
include the power to “[a]ct for the principal with
respect to bankruptcy...”, which is found in
Prob. C. § 4459(f). 

b. Does the bankruptcy code or the FRCP authorize an
agent under a durable power of attorney to file a
bankruptcy for the principal?  The only place this is
addressed in the code or the rules is in FRBP 1004.1. 
As stated in ¶ III.B.1.a.(2), supra, an agent under a
Power of Attorney is not included in those authorized
to file a bankruptcy on behalf of the incapacitated
adult.

IV. Conservatorship 

A. Primer. Protective proceeding for an incapacitated adult. Prob. C.
§§ 1400-2955.
1. Types.

a. Probate Conservatorship.  Unless there is a

Page 7 of  28Copyright 2019 Patrick T. Green and Mark T. Jessee v.3-15-2019



temporary conservator appointed in the interim, the
conservatorship is “permanent” in the sense that
someone must bring a motion to terminate.  Any
interested party can bring a petition for appointment.
(1) Conservator of the Estate.  The conservator of

the estate manages the conservatee’s finances. 
She has the authority to file a bankruptcy for the
conservatee. Prob. C. § 2462(c).

(2) Conservator of the Person. The conservator of
the person is responsible for providing food,
clothing and shelter for the conservatee.  They
may also be granted medical powers to make
medical decisions for the conservatee. Does
not have the authority to file a bankruptcy for
the conservatee.

b. Mental Health Conservatorship.
(1) Compared to Probate. Allows the conservator 

to administer psychotropic drugs to the
conservatee and to place them in a locked
facility.  Must be initiated by County Counsel,
not by private parties.

(2) Can be of the person and/or estate.  Same
responsibility as probate conservator.

(3) Automatic Expiration. Automatically expires
after one year from date of appointment.

2. Costs.  Typically charged at an hourly rate.  A typical initial
retainer is between $5,000 and $15,000. Costs include filing
fee ($465 in 2019), court investigator fee ($650 in 2019),
court  appointed counsel for proposed conservatee
($250/hr,  typically $2,500 and up, unless of proposed
conservatee of limited means, in which case county pays
for court appointed counsel @125/hr.). 

V. Probate of Decedent’s Estate

A. Assets Subject  to Probate.   Assets held in joint tenancy, payable
on death accounts (totten trusts), assets held in trust, retirement
accounts and life insurance with live beneficiaries are not subject
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to probate.  If all the beneficiaries predecease the decedent those
assets are subject to probate.

B. Testate vs. Intestate Succession
Decedents dying testate have a will.  Decedents dying without a

will are intestate.
1. Intestate Succession (Probate Code §§6400-6455)  It is

an operation of state law. Each jurisdiction has its own
statutes establishing distribution of assets subject to
probate. Generally administrative fees are paid first, then
creditors (including taxing authorities) and then the
remainder is distributed to heirs at law. Under Probate Code
§6401, decedent’s interest in community and quasi
community property all goes to the surviving
spouse/domestic partner.  If the decedent was married or
has a surviving domestic partner at death, all separate
property goes to the survivor if there are no children and no
surviving issue of decedent’s parents.  If there is one child
or one deceased child leaving issue: ½ to surviving spouse
and ½ to the surviving child or that child’s issue.  If no
children but there is at least a surviving parent or issue of
the parents: ½ to surviving spouse/domestic partner and ½
to the surviving parent(s) or issue of the deceased parents. 
 If more than one child: 1/3 to surviving spouse/domestic
partner and the rest equally to the decedent’s children, with
children’s heirs standing in place of a predeceased child. 
Otherwise pursuant to Probate Code §6402 equally to
children with predeceased child’s heirs standing in for the
predeceased child.  Then up the family tree to the parents
level and down, then the grandparents level and down. 
Then to the kids of a predeceased spouse.  Then to the
parents of a predeceased spouse.  Then to the next of kin.
Finally it escheats to the state.  Real Property also has
some unique rules where there is no surviving spouse or
issue.  That portion attributable to a predeceased spouse
predeceasing decedent less than 15 years prior goes to the
issue of the predeceased spouse.  Then parent(s) of
predeceased spouse.  Then issue of parents of
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predeceased spouse.  Then back to decedents next of kin. 

2. Testate succession: Wherever valid will says it goes. 
Exceptions related to divorced spouses, omitted spouses
and children in certain circumstances.   

C. Types of Probate:
1. Small Estates less than $150,000 gross value (Probate

Code §13000 et seq.)
2. Affidavit Procedure for personal property only (Probate

Code §13100 -13116)
a. Successor makes claim to holder of property.  
b. Must wait 40 days after death.
c. Successor liable to unsecured creditors for value of

assets received.
3. Court Order for Succession to Real Property (Probate

Code §13150-13158)
a. Successor files petition in Superior Court to determine

succession.
b. Personal property included if need to petition.
c. Must wait 40 days after death.
d. Successor liable to unsecured creditors for value of

assets received.
4. Affidavit Procedure for real property < $50,000 (Probate

Code §13200-13210)
a. Successor files affidavit with Superior Court.  Certified

copy recorded.
b. Must wait six months after death.
c. Successor liable to unsecured creditors for value of

assets received.
5. Passage to Surviving Spouse without Administration

(Probate Code §13500)
a. Assets passing to spouse do not require

administration.  
b. Spouse or Conservator of Spouse Personal

Representative of Spouse -prepares affidavit
regarding entitlement to personal property - may
record.
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c. Affidavit of entitlement to assets.  (Probate Code
§13541)

d. For real property must record notice with County
Recorder (Probate Code §13541)

e. Must wait 40 days after death. 
f. Spouse liable to unsecured creditors for value of

assets received and surviving spouses community
property.

6. Spousal Property Petition:  (Probate Code §13650)
a. Surviving spouse can petition Superior Court for order

that administration of that part of decedent spouse
going to surviving spouse is not subject to
administration and confirming that ownership of the
surviving spouse of community and quasi community
property.

b. Surviving spouse liable for unsecured debts up to the
amount of assets received and surviving spouses
community property.

7. Formal Probate  (Probate Code §8000 et seq.)
a. Mandatory for estates with assets subject to probate

exceeding $150,000 in gross value.
b. Voluntary for estates < $150,000 in gross value.
c. Petition required to Open Estate Administration.

(Probate Code §§8000 et seq) seeking to have
Superior Court appoint an individual or individuals
appointed Personal Representative of the decedent’s
estate, (Executor of the Will, Administrator of the
Estate with Will Annexed, Administrator of the
Estate).

d. Detailed procedures must be followed including
published notice, notice to heirs at law and devisees. 
Typically 4-8 weeks before hearing on appointment. 

e. Once issued Letters allow personal representative to
administer the estate.  

f. Bond may be required.  
g. If Letters issued with what is called Independent

Administration of Estate Authority (IAEA) the personal
representative has much more independent authority
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to liquidate assets without court confirmation being
required.  Can pay creditor claims without court
approval first. 

h. Letters issued without IAEA seeking court approval
required for most actions.

i. Personal Representative & Attorney
Compensation (Probate Code §§10800-10832)
(1) Ordinary Services - Absolute Right based upon

gross value of the estate.  4% of first 100,000,
3% next $100,000, $2% of next $800,000, 1%
of next $9,000,000, .5% of next $15,000,000
and reasonable amount for estates above
$25,000,000.

(2) Extraordinary Services - Discretionary based
upon judges discretion taking everything into
account.  Detailed breakdown of time with
supporting documentation establishing need for
additional compensation.

j. Creditor Claims (Probate Code §9000 et seq.)
(1) Known creditors must be given written notice of

need to file claims.  
(2) Pursuant to Probate Code §9100 creditors have

until the later of 4 months from date of issuance
of letters or 60 days after notice of
administration was served to file with the Court
a written claim on appropriate judicial counsel
form.

(3) Creditors that have actions pending prior to
decedents death may continue with that
litigation, without having to file a claim.

(4) C.C.P. §366.2 one year statute of limitations for
creditor claims after death.

(5) Personal Representative must either allow or
reject filed claim within 30 days (Probate Code
§9250), otherwise creditor may presume
rejected.  

(6) Creditor must commence action on claim in
Superior Court within 90 days after notice of
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rejection in whole or part of claim.  (Probate
Code §§9350-9354).

(7) There are priorities on payments (Probate Code
§11420)
(a) Administrative Expenses
(b) Secured Debts to the amount of equity.
(c) Funeral expenses
(d) Federal and State income taxes (31

U.S.C.§3713 & R&T Code §19516)
(e) Last illness expenses
(f) Family Allowance
(g) Wage Claims
(h) General Debts  

k. Distribution and Abatement (Probate Code
§§21400-21406)
(1) If not enough assets to carry out will’s

distributions because of asset value decline or
creditor claims, lowest level distribution is
affected first.
(a) Property not disposed of by will
(b) Residuary gifts
(c) General gifts to other than decedent’s

relatives
(d) General gifts to decedents relatives.
(e) Specific Gifts to other than decedent’s

relatives
(f) Specific Gifts decedent’s relatives  

8. Letters of Special Administration (Probate Code §§8540-
8547)
a. If there is an urgent reason for appointment prior to

appointment of a personal representative an
interested party can seek Letters of Special
Administration from Superior Court allowing for
administration of assets prior to appointment of a
Personal Representative.  Once a Personal
representative is issued letters, the Special
Administration powers end.

b. Special Letters are usually limited in scope to address
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the specific need of the estate.  Certain powers and
duties granted under Probate Code §8544 i.e. take
possession of property and prevent waste, collect
claims and rents, commence, maintain and defend
suits or other legal proceedings and sell perishable
property.

c. More general powers must be granted by the Superior
Court under Probate Code §8545, otherwise a
petition for court permission to undertake an action
not part of the Special Administrators powers is
required.

D. Family Protection: There are homesteads, allowances and
exemptions in probate for surviving spouses and minor children
and sometimes adult children.
1. Exemptions (Probate Code §6510):

a. For benefit of surviving spouse/domestic partner and
minor children can be sought by petition to Superior
Court to set aside personal property exempt from
enforcement of a money judgment. (C.C.P.
§§704.010-704.210)  

b. Court has discretion to set apart all or part of the
decedent’s property subject to enforcement by
judgment creditor.

2. Probate Homestead (Probate Code §6520):
a. For benefit of surviving spouse/domestic partner and

minor children to provide them with shelter, care
support and maintenance free from creditors and
conflicting aims of other heirs or beneficiaries.  

b. Sought by petition to Superior Court 
c. Judges discretion as to time though cannot be longer

than death of surviving spouse/domestic partner or
age of majority for minor children.  

d. Does not have to be primary residence.
e. No value ceiling on value of property that may be set

aside.
f. Property subject of claims of decedent’s creditors

(Not subject to creditors of the homestead recipient). 
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Decedent’s secured creditor’s rights unaffected. 
Property can be sold subject to the Probate
Homestead right, i.e. buyer is purchasing a remainder
interest. 

3. Declared Homestead
Note pursuant to Probate Code §6528 a Declared
homestead under C.C.P. §704.995 perfected during
decedent’s life continues to exist for benefit of the surviving
spouse/domestic partner and minor children to extent of the
survivors interest in the property.

4. Family allowance (Probate Code §6540 et seq.)  Cash
allowance.
a. Entitled for Surviving Spouse/Domestic Partner, Minor

Children and adult children physically or mentally
incapacitated from earning a living who were actual
dependents of the decedent.  

b. Discretionary for other adult children dependents,
parents of decedents who are actually dependents. 

c. During estate administration only. 
d. Amount and length of payments at discretion of judge.
e. Take ahead of all creditors (other than funeral costs,

income taxes and expenses of last illness), heirs and
beneficiaries.

5. Small Estate Set Aside: Probate Code §6600.
a. Only for Estates with net value < $20,000 after any

Probate Homestead under Probate Code §6520. 
b. Only for surviving spouse/Domestic Partner or minor

children.  
c. Recipients still responsible for unsecured debts.

6. Spousal Election to Probate Community and/or Quasi
Community Property.
a. Submits property to be subject to formal probate

under Probate Code §8000 et seq.
b. If done then personal liability to creditors is

extinguished as to all community and quasi
community property surviving spouse receives.

c. May be a viable alternative to bankruptcy depending
on the assets involved and exemptions available.
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VI. Disclaimer (Prob. C. §§ 260-295)
A. Legal fiction where a beneficiary of an interest from a decedent is

presumed to have predeceased the decedent.
1. Disclaimer relates back to date of death.  Prob. C. § 282(a).
2. Disclaimant  has no say where disclaimed assets go.  It is

a function of the instrument setting forth the distribution to
the disclaimant or if no alternate provision, then under
intestate succession. Prob. C. § 282(a).

3. The beneficiary or person acting on beneficiary’s behalf in
writing declines, refuses, renounces or disclaims any
interest, in whole or in part, that would otherwise be taken
by a beneficiary stemming from the death of another.

4. Generally must make election w/in 9 months of decedent’s
death.  (Prob. C. § 279)

5. Done later, disclaimant has burden to establish it was done
in a reasonable time. Otherwise it would constitute a gift
triggering fraudulent conveyance analysis.

6. Prob.  C. §295 also incorporates 26 U.S.C. §2518, such
that any disclaimer qualifying under that section also
qualifies under CA law.

7. Disclaimer is irrevocable by disclaiming beneficiary,
disclaiming beneficiary’s creditors or heirs. Prob. C. § 281.

8. No disclaimer allowed after acceptance of the interest. 
Prob. C. §285.  See In re Kolb,, 321 F.3d 868 (9th
Cir.2003),as amended by In re Kolb, 326  F.3d. 1030 (9th

Cir. 2003).  Kolb attempted to disclaim his contingent
interest in his father’s trust.  Kolb’s mother was the lifetime
income beneficiary of the trust and had an unlimited right to
invade principal. Kolb and his two siblings each had a one-
third interest in the remaining trust assets on their mother’s
death.  Kolb listed this interest (without disclosing that it
was contingent) in numerous loan applications.  He later
filed a written disclaimer and three days later he filed a
Chapter 11 bankruptcy.   Issue: Did Kolb, by listing his
interest in the trust on numerous loan applications, some of
which resulted in loans being granted, “accept the interest
sought to be disclaimed” per Prob. C. § 285.?  Held. Yes.
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The court first had to decide whether a contingent interest
could be disclaimed.  Based on the California disclaimer
statute, they decided in the affirmative. The court then held
that under the Probate Code, he had accepted the interest
and therefore could not disclaim it.

9. Disclaimer Is Not a Fraudulent Transfer.  
a. California Law.  Per Prob. C. § 283, a proper

disclaimer is not a voidable transfer under the
Uniform Voidable Transaction Act (CA Civil Code §§
3439 et seq.) 

b. In Re Costas 555 F.3d 790 (9th Cir., 2009)
(1) Arizona debtor disclaimed an interest in a trust

prior to filing for bankruptcy.  Issue: Is a
disclaimer that is valid under state law a
fraudulent transfer for purposes of bankruptcy. 
Held.   Federal law determines whether there
was a transfer.  In the absence of a controlling
federal law, state law determines whether there
is a property right. There is no “transfer”
because the disclaimer occurred prior to the
creation of the bankruptcy estate, which
distinguishes this case from Drye, infra.  Drye is
analogous to a post-petition disclaimer in the
bankruptcy context.  

c. Tax Liens.  Per the Supremacy Clause, federal tax
liens that are filed prior to the disclaimer trump the
disclaimer under the IRC.  Drye vs. United States,
528 U.S. 49 (1999).

d. SBA Loan.  The Federal Debt Collection Practices Act
(the “other” FDCPA) also trumps state disclaimer
statutes. The FDCPA  contains an express
preemption clause, which "preempt[s] State law to the
extent such law is inconsistent with a provision of [the
statute]." 28 U.S.C § 3003(d).   United States SBA v.
Bensal, 853 F.3d 992, 997 (9th Cir. 2017).  Just as the
tax lien in Drye, the SBA’s interest arose prior to the
disclaimer, which allowed it to trump the disclaimer.
Id. at 998.
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VII. Trust Law and Practice 
A. Primer

1. Trust.
a. Definition.  Under the Probate Code, a trust is a legal

relationship between the settlor and the trustee and
between the beneficiaries and the trustee.  There
must be a trust corpus, i.e., assets, otherwise there is
nothing for the trustee to administer.  A trust is not an
entity and cannot own property.  Trust property is held
in the name of the trustee, e.g.  “Joe Blow, trustee of
the XYZ Trust”. Constructive trusts and resulting
trusts are not trusts under the Probate Code.  Probate
Code § 82 lists other things that are not trusts under
the Code.

b. Other Definitions.
(1) Settlor/Trustor.  The settlor, also known as the

trustor, is the person who creates the trust and
typically funds it.
(a) There may be more than one settlor. 

Typically this is found when spouses
create a joint trust.

(2) Trustee.  The trustee is the legal owner of the
property and the person responsible for
managing the trust.  They are a fiduciary.  They
are held to the highest standard of care known
to the law.  They must act at all times in the
best interests of the beneficiaries. 

(3) Beneficiaries.  The beneficiaries are the
persons, classes of persons or entities who are
to receive or may receive income or principal
under the terms of the trust. 
(a) Under California law the settlor may be a

beneficiary of their own trust.

2. Intervivos vs. Testamentary
a. An intervivos trust is a trust created during the lifetime

of the settlor.  When used for estate planning
purposes they are usually revocable and are a will
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substitute, i.e., they are intended to pass the settlor’s
estate without a probate.  The most common type of
intervivos trust is what is popularly known as a “living
trust”, which is usually one part of an estate plan for
an individual or a couple that includes financial
power(s) of attorney, advanced health care
directive(s) and  will(s).  These are designed to deal
with the person’s estate and person in case of
disability or death without the need to be supervised
by the probate court. 

b. A testamentary trust is included in a will and does not
become effective until the death of the testator.  

3. Self Settled Trust vs. Third Party Trust
a. Self Settled Trust.  Self settled trust is a trust in which

the settlor and the beneficiary are the same person
and is sometimes known as a first party trust.

b. Third Party Trust.  A third party trust is a trust in which
the beneficiary is not the settlor. 

4. Revocable vs. Irrevocable
a. Revocable Trust.  A trust under California law is

presumed to be revocable unless the trust instrument
expressly provides otherwise.  Probate Code §
15400.  
(1) Creditors-inter vivos

(a) Probate Code § 18200 makes the assets
of a revocable trust available to creditors
as long as the settlor retains the power to
revoke the trust.   Probate Code § 18201
allows the settlor to use the exemptions
of C.C.P. § §§ 703.010 et seq. to protect
trust assets.  In other words, a revocable
trust is a “see through” entity for purposes
of the debts of the settlor.

(2) The interest of a non-settlor beneficiary of a
revocable trust is not a property right under
California law.  Burton v. Ulrich, (In re Schmitt),
215 B.R. 417 (9th Circ. BAP), Heifetz v. Bank of
America, 147 Cal.App. 2d 776, 784-785.
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b. Irrevocable Trust.  A trust may be irrevocable at
creation or may become so upon the occurrence of a
certain condition.
(1) Revocable trusts that are used for estate

planning typically become irrevocable on the
death of a settlor.  For a couple, some portion
of the trust may become irrevocable on the
death of the first spouse and the survivor’s
portion becomes irrevocable upon his/her
death.

(2) Contingent interests in an irrevocable trust that
exists at the time of the filing of a bankruptcy
petition become property of the estate.  In re
Neuton, 922 F.2d 1379, 1382-1383.  This will
typically be seen in consumer bankruptcy
matter when one of the debtor’s parents has
died and their share of the community property,
quasi-community property and their separate
property is placed in an irrevocable trust.  The
surviving parent will usually have an income
interest in the trust and the right to invade
principal under some standard for their support. 
What remains at the death of the surviving
parent will pass to the debtor and other
persons.

5. Creditors of the Settlor.
a. Upon the death of a settlor of revocable trust, the

trust property that was subject to the power of
revocation at the time of the settlor’s death is subject
to the claims of creditors of the deceased settlor’s
estate.

b. Optional Claims Procedure. When the settlor of a
revocable trust dies, the trustee may use the optional
claims procedure of Probate Code §§ 1900-19403. 

6. Creditors of a Beneficiary 
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a. Distributions
(1) Mandatory or Discretionary. It is important to

know whether distributions are mandatory or
discretionary to understand the beneficiaries
interest in the trust.

(2) Principal or Income. It is important to know
whether the beneficiary’s interest is a principal
interest or an income interest.
(a) Income.  Income beneficiaries receive

income from the trust according to the
terms of the trust. 

(b) Principal.  Principal beneficiaries receive
principal distributions from the trust
according to the terms of the trust.

(3) Distributee Liability.    Probate Code §§ 19400-
19403.
(a) If there is no probate of the deceased

settlor’s estate and the trustee does not
use the optional claims procedure, the
beneficiary of the trust who receives
property from the trust is personally liable
to any creditor of the decedent.  The
liability is limited to the distributee’s
proportional share of the trust
distributions times the amount owed the
creditor up to the maximum amount
received by the distributee.  Probate
Code § 19402(b).   A creditor is not
required to sue all beneficiaries, but may
collect from only one (up to the limits set
in the statute.  Valentine v. Read, 50
CalApp 4th 787.

b. Executing on an Interest in a Trust

(1) Not Subject to Execution. The C.C.P. §
699.720(a) “The following types of property are
not subject to execution...
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i) Subsection (a)(8): The interest of a
trust beneficiary.

(2) C.C.P. §  709.010 requires the execution to
proceed under the Probate Code.  See
FirstMerit Bank, N.A. v. Reese,  242
Cal.App.4th 408 (2015)

c. Spendthrift Clauses.  A spendthrift clause restricts a
the voluntary or involuntary transfer of a beneficiary’s
interest in a trust, including for the claims of creditors. 
Under the bankruptcy code a restriction on the
transfer of a beneficial interest of the debtor is
enforceable under applicable non bankruptcy law is
enforceable in bankruptcy.  11 U.S.C. § 541(c)(2). 
See Patterson v. Shumate, 504 U.S. 753, 757-8, 112
S.Ct. 2242, 2246.  

(1) Spendthrift trusts are creatures of state law. In
determining the extent of the protection of a
spendthrift clause, it is necessary to determine
which state law applies.  Typically, a trust
instrument will have a choice of law provision. 
If not, there may be a thorny choice of law
issue.  A California debtor may be the
beneficiary of a trust that is controlled by the
law of another state.

(2) California Spendthrift Law.  California
spendthrift law is found in Prob. C. §§ 15300-
15309.

(3) General Rule. Spendthrift provisions are
generally valid as to both trust income (§15300) 
and trust principal (§15301(a)).  However, there
are numerous exceptions.

(4) Disclaimers.  A beneficiaries disclaimer or
renunciation of her interest in a trust shall not
be a transfer under § 15300 or 15301.
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(5) Amount Necessary for Education and Support. 
Except as provided in §§ 15304-15307, if
payments for support or education are
mandated to be paid trust or principal or both, 
that may not be reached by a creditor while in
the trust.  Once it is in the hands of the
beneficiary, it is no longer protected. Prob. C. § 
15302.

(6) Not Necessary for Education and Support. Not
withstanding a spendthrift provision in a trust,
any amount to which the beneficiary is entitled
under the trust instrument or that the trustee, in
the exercise of the trustee’s discretion, has
determined to pay to the beneficiary in excess
of the amount that is or will be necessary for the
education and support of the beneficiary may
be applied to the satisfaction of a money
judgment against the beneficiary. (Emphasis
added) Prob. C. §  15307.

(7) Self Settled (First Party) Trust.  A spendthrift
provision is invalid when the settlor and the
beneficiary are the same person. Prob. C. §
15304.

(8) Support Judgment. Not withstanding a
spendthrift provision in a trust, spousal and
child support creditors may reach a
beneficiary’s/payor’s interest in a trust to the
extent that the court determines it is equitable
and reasonable under the circumstances of the
particular case.  Prob. C. § 15305.

(9) Felons Restitution Judgment. Not withstanding
a spendthrift provision in a trust, a restitution
creditor may reach a beneficiary’s/obligee’s
interest in a trust to the extent that the court
determines it is equitable and reasonable under
the circumstances of the particular case.  Prob.
C. § 15305.

Page 23 of  28Copyright 2019 Patrick T. Green and Mark T. Jessee v.3-15-2019



(10) Public Support Payments.  Government
agencies that have provided support payments 
to the beneficiary or his spouse or minor
children may reach trust property in certain
situations.  Prob. C. § 15306.

(11) Judgment Creditor May Reach 25%. Not
withstanding a spendthrift provision in a trust, a
judgment  creditor may reach up to 25% of the
interest of a beneficiary to which a spendthrift
provision applies. The court may limit the
creditor to a lesser amount if it is necessary for
the support of the beneficiary and all the
persons the beneficiary is required to support. 
Prob. C. § 15306.5.  The Ninth Circuit in In re
Neuton, 922 F.2d 1379, 1383, agreed that the
statute means what it says. But see Carmack,
infra.

(12) How these provisions work together has been
a long time mystery and source of contention
between trust beneficiaries and their creditors. 
The California Supreme Court, in response to a
question certified to it by the 9th Circuit Court of
Appeals, enlightened us somewhat with their
statutory exegesis  of  Prob. C. §§ 15301-
15309. Carmack v. Reynolds (2017) 2 Cal. 5th

844 

(a) Facts: Debtor’s parents trust provided for
a $250,000 distribution to debtor upon
death of surviving parent and an annual
distribution of $100,000 for ten years and
then one-third of remaining principal. 
Debtor filed a Chapter 7 bankruptcy the
day after surviving parent died.  Trust
trustee sought declaratory relief in
bankruptcy court that creditors could not
reach more than 25% of distributions to
debtor per Prob. C. § 15306.5.
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Bankruptcy court agreed, as did the BAP. 
Ninth Circuit declared the statutory
scheme opaque due to the inconsistency
between § 15306.5 limiting recovery to
25% and § 15307, which makes any
amount over what is necessary for
support or education.  

(b) Issue: For general creditors, i.e., those
not protected by the special categories
enumerated in §§ 15304-15306, what
rights do they have under § 15301(b), §
15306.5 and § 15307 to attach the
beneficiaries principal interest in the
trust?

(c) Held. § 15306.5, which limits creditors to
25% of the amount due to a beneficiary is
not applicable to principal payments
under § 15301(b).  Under § 15301(b), a 
creditor may reach 100% of a principal
payment that is currently due, unless the
trust instrument specifies that those
payments are for the support and
education of the beneficiary and they are
needed for the beneficiaries support and
education. Separately a creditor can
obtain an order that they can reach up to
25% of any payments made to or for the
benefit of the beneficiary, reduced to the
extent necessary by the support needs of
the beneficiary and his or her
dependents.

VIII. Property of the Bankruptcy Estate.  The key issue for the debtor in
bankruptcy who may have an interest in a trust, a decedent’s estate or
some other way in which they might receive property from a decedent
is whether that interest becomes property of the estate.
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1. Assets held in a third party revocable trust in which the
debtor has an “interest” are not property of the bankruptcy
estate. See p. 19, supra.

2. Interests in a decedent’s estate or a trust that are validly
disclaimed are not property of the estate and the disclaimer
is not a fraudulent transfer.  See pp. 16-17 supra.

3. The debtor’s powers as a fiduciary that are exercisable for
his or her benefit are property of the estate.  See In re
Cutter, 398 B.R. 6, Askanase v. Living Well, Inc. 45 F. 3d
103,106 (5th Cir. 1995).  

4. A trust may cease to exist when the legal title and beneficial
interest are held by the same person.  This is the doctrine
of merger.  However, under Californ16ia law a merger does
not occur:

a. If the trust provides for one or more successor
beneficiaries after the death of the settlor and the
settlor or one of the settlors are the sole beneficiaries
during the settlor(s) lives and one of them is the
trustee.  Probate Code § 15209; or 

b. Where the trustee of a third party trust is also the
current sole beneficiary, but there are remainder
beneficiaries.  Ammoco Ornamental Iron, Inc. v.
Wing, 26 Cal.App.4th 409, 417, 418.  

5. An interest in a trust that is subject to a valid spendthrift
clause is only property of the estate to the extent so allowed
by the applicable state law.

6. Any interest in property that would have been property of
the estate if such interest had been an interest of the debtor
on the date of the filing of the petition and in which the
debtor acquires an interest with 180 days after the filing of
the petition by bequest, devise or inheritance is property of
the estate.  11 U.S.C. § 541(a)(5)(A).  However, property so
acquired from an intervivos trust is not acquired by bequest,
devise or inheritance and is therefore not property of the
estate. Matter of Newman, 903 F.2d 1150 (7th Cir. 1990)
disagreeing with In re Moody, 837 F.2d 719 (5th Cir. 1988). 
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This outcome should be the same as Newman under
California law.  

IX. Strategies 

A. Pre-bankruptcy planning.

1. Disclaim.

2. Settle debts

3. File and exempt.

a. May create means test issue.

B. File case anyway or filed without knowledge of pre-filing vesting
of interest.

1. Disclaimer.

2. Probate distribution.

a. Outright

(1) In trust.

3. Trust distribution.

a. Subtrusts

b. Outright vs. Intrust 

c. Spendthrift

(1) CA

(2) Other state law.

X. Major Issues:

A. State trust Law determines validity and protections for spendthrift
provisions.

1. AZ: Does not have codified spendthrift law.  State law says
to look to Restatement 2nd of Trust Law.  See In re
Fitzsimmons, 896 F.2d 373 (9th Cir. Cal. 1990).

2. Missouri: Uniform Probate Code.  Very strong provisions to
protect bennie/debtor.
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3. New Mexico.  

4. CA.

B. 541(a)(5)(A).  180 days rule. 

1. Kosmala v. Cook 9th BAP (2008) 541-a-5, affr’d:  Kosmala
v. Cook (In re Cook), 370 Fed. Appx. 791 , 9th Circ. (2010)

a. Rule: when trust was created during life, a distribution
from the trust cannot be “by bequest, devise or
inheritance” per 541(a)(5)(A), even if the assets came
via a pour over will because the will devise property to
the trust, not the debtor.  

C. 541(c)(2)

1. In Re Reynolds  9th BAP 2012-8-24.  Only 25% of estate is
part of estate.  Prob Code 15306.5 vs. 15306.7. 

2. In re Neuton, 922 F.2d 1379.  Seminal case on CA prob
code 15306.5 and 541(c)(2).  Debtor files bk, one month
later GM dies.  Debtor is bennie of GM’s irrevocable trust.
Thus upon filing it is property of estate unless protected by
valid spendthrift clause.   Under CA law, spendthrift
provisions limit creditor/bk trustee to 25%.  (This is not an
(a)(5)(A) case.)

XI. Conclusion.  Property received from a decedent in any manner can
create many traps for the unwary debtor and debtor’s counsel. 
Understanding the documents, processes, rights and liabilities involved
in probate administration and in trust administration require expertise in
those areas when a heir or beneficiary becomes or may become a
debtor in bankruptcy.  There are numerous opportunities to help the
debtor and even more opportunities to create unnecessary loss of
assets for the debtor if counsel is not intimately familiar with trusts and
estates field.

Page 28 of  28Copyright 2019 Patrick T. Green and Mark T. Jessee v.3-15-2019


